United States Court of Appeals 


for the Second Circuit 


APPELLANT’S 
BRIEF & 
APPENDIX 


é 


M-/ 


UNITED STATES COURT OF APPEALS 


For the Second Circuit 
UNITED STATE OF AMERICA, 
Appellee, 


WYADELL EDMONDS, 


Defendant-Apvellant. 


Appeal from an Order of the Uniteu States 
District Court for the Southern District 
of New York 


ERIEF/OF DEFENDANT-APPELLANT 
/ 


WYADELL EDMONDS 


DANIEL J. KORNSTEIN 

BAER & McCGOLDRICK 

Attorneys for !efendant-Appellant 
460 Park Avenue 

New York, New York 10022 

(212) 758-0404 


: > of Fe App. P. 42, 
Jurisdiction to nsid Appell: 
Motion Withdraw His First A 


Sst A 


Order Deprived 
titutional and 
osecute His 


of Discretion 


Arbitrary and Cat 
5 


Reason Justified 


ON THE 


wI/cer 
& 


ven 


COU 


IANITE 
of 


W 


ILED 


AAW 


AND F 


NFORM 


TWN 


TO 


aA 


ESENTA- 


~ pe be 
nN 


+ 


sLANT 


nL 


Art 


INDIGENT 


D DUE 


ART 
. 


aA 


4 
cc 
eo 
r 

Qu 
a 

a 


nA 
rs 


AL 


I 


Mp 
}e 


L 


E 


ANI 


DPLAWL 


” F I R 


} 
42 


APPENDIX B 


APPENDIX C 


Illinois, 351 U (1956) 


California *. 2c 3. (Sth Cir. 


514 


844 


Lott v. United 


1955), cert. 


ch 


5 4 | 8 ~ Oo Qu 4 - S = 
0 "4 re) < = a bu v 4 @) & QO, = v S 
= c 3 + tol 8) F 08) ec K ° 
3 ©) q a + and oO my Ne) ae a4 Cc 
3 —4 “4 Q, 4 4 O @ + oO 
u Qu, es ic 1 O ° t 4 Fis 
id O \ Cc 24 ? oO qa 8) a ce vy | 3 c = + 
‘ wv v wy flu oS + ne @ La 118) : Qu = O 
0 3 = ie eS ‘ q a o 9 = 
. = uw e cs Ww QO, ’) Uv v 
a v t 3 aay 43 ( = oF J QO, ce 
» bs C » OV e a = om ue} or 
} 4 ie) WY) re > > > re 1.) mt 
4 5 5 uw rf so) ov © G ss 
= . 40 C a - ie) © i @) Po L U wo 
) 3) hy ™ ba 4 . 4 @) rs) ey a (ed) Cc 
rs) ;O dl oo J rea a 4 Q rm ( 
iS se) a = re 0) ce rw 7) cS u 
. 'é) a) by v © 4 | _ by 2 
a 4 r a em +4 ee O a Ss J 
ro S ue) cS a) ¢ 4 $ ry Q ys ¢ > 
$ 0 "z G a) O . Q) t ee) Q& 2 4e. 
> c£ p = t — C oF ee 
- 4 4) t ao d 3 ue) 
~ 8) 9) 3 . Qu wv] Qu 494 + & 8) 
- CS iS) S rH G a } QO ‘ a dl al w< 
- 1 7 28 <8) <9) a «c or sare, C me > YW) 
Ve) wy a wv om " fon! 5 _ d + ue) i) 
U c © UY rH & Me) hu | “4 C 
. i of © a i * i) * oe QO, © > pod 
. ~ hu rs) e) oe) * oc Q hu ( U S 
} = U ~ ms 8) . 's) 5 QO, by - K 3 o 
wu 4 it) «I Fl bea 48) fo Ne} 4 ; =~ e 
ice - ©) 4 w i @) ©) Cc Eso Cc & = a) rc ™~ 
Ca r4 ) ) | oy 4 J ad mt Le: a gus 
2 + a <8) * | 4 C am TO t a an - G C ies 
c t . Oo = “ 5 z C z ae Qu | 
C Cc oO Ee 4 ny 6) GH ae * d Ly a “4 +] | 5S) 
4 l ms 3 O 1p) cs S d .é) 4 4 Oo Qu z | oO 5 MO 0,0, 
; Ee a e) QO U “4 ~ a _ + ¢ - | 
t “r hu 3) Ly 48) kK se) Oy 1 e 1 Cc t 
£ 3 rw) “m4 cS “4 O ( Le) a v cama 
5 Q m4 ba Qa 5 ‘ on) + G S > +H 9. 
Ww) > 110 | pa © + & hy 3 & oO > J cS ad 
* . W) Q a > q * O C 1 c = « Q, 
™ 4 . Ma v am = he ba a aoa a oF 
44 U rs) : > + 1 hy % ?) “4 7) ; 
7 © wu <8) GA QQ 4 = oO me 4 G4 e) 
f Q, on Q 7) t t rea) eH W = re ro) 
q f : = : j i q q C u 4 d ) 
‘ 
: oe ( Qu m ret) ba = c ( ( 3 ~ . Q o 4 
x a“ = ° © ¢ U 4 » § on 
aa it V t ) ia) t fe) oo ey 4 ? c O a “3 
\y = do 4 U) d 4 < v oF a a oO 
‘ 4 c & 3 re os 3 «t c se) r not 4 — ( 


all 


¢C 
if 
¢ 


nme 
SP it) 


rg 


over that the dis 
sid original te 
rial (2) 4] 


le 


I 


; 
gE. 3 
ant j 


JOve 


nguae 


1) 


oa) 
wr 
os 
r 
e) 


that 


i 


the motion 


y been sub- 

is scheduled for oral 
denial of the motion, th 
lacked jurisdiction to 


anted 


Appellant's motion explicitiy asks "that he be ar 
leave to withdraw his/any Appeal that was submitted in/at 
) 


the Court below (against his will/wishes/desire by 
Kirkland Taylor, Esq., on/about August 18, 1975." Appel- 
lant's notice of appeal from denial of his motion to 
withdraw the trial appeal also spells out his desire to 
conduct the appeal by himself. In light of these express 
indications of appellant's desire, Judge Owen's inter- 
pretation of appellant's letter of October 9, 1975 is 
wrong. Appellant's "basic request” was not, as Judge 
Owen characterized it, "for more time to file an 

On le contrary, appellant's "basic request" was 


right to conduct his own appeal by himself. 


gJnment of counsel 
enlightened views 


Judge Medina cited Se 
§1654, and also 


provides: 


to ASS: d Counsel. svery de- 
unable t tain counsel shall be 


counsel assigned to r esent him 
the proceedings from initial 
2earance 1rough appeal, unless he ves such 


ppointment [emphasis added]. 


-]9- 


Judge Medina therefore concluded that the "statutes and 


" Ww 


rules now in force" reaffirm “the continued vitality of the 


Constitutional right to conduct one's own defense without 


the intervention of an a gned attorney." Id. 


Plattner was soon followed by Maldonado in which 
Circuit Judge Waterman, Speaking for himse!f and Circuit 
Judges Friendly and Smith, approved the decision in Plattner 
and added (348 F.2d at 15): 


This right of an accused to defend himself, as 

we conceive it, rests on two bases. + . «. He 
"must have the means of presenting his best de- 
fense," and to this end he "must have complete 
confidence in his counsel." Without such confi- 
dence a defendant may be better off representing 
himself. Morover, even in cases where the accused 
is harming himself by insisting on conducting his 
Own defense, respect for individual autonomy 
requires that he be allowed to go to jail under his 
Own banner if he so desires and if he makes the 
choice "with eyes open." 


Supreme Court expressed the same concern in Faretta, 
-S. at 834: 


- - « ([W]here the defendant will not voluntarily 
accept representation by counsel, the potential 
adva. tage of a lawyer's trainirg and experience 
can be realized, if at all, only imperfectly. 

To force a lawyer on a defendant can only lead 
him to believe that the law contrives against 
him. Moreover, it is not inconceivable that in 
some rare instance, the defendant might in fact 
present his case more effectively by conducting 
his own defense. 


require this Court to hold that appellant was denied his 


right of self-representation on the trial appeal. See also 


United States v. O'Clair, . (ist Cis, 1972); cert. 


denied, 409 U.S. 986 (1972) indi pellant entitled to 


conduct his own appeal). 


C. The Distric. Court's Denial of Appellant's 


Motion Was An Abuse of Discretion Because It Was Arbitrary 


and Capricious And No Reason Justified Denial. 
There was no reason for denial of appellant's 
motion: (1) the government did not oppose it; 
consequent delay would not have been serious; and 
(3) appellant was competent to make the decision to with- 
draw the appeal without prejudice. See Henderson v. 
United Stétes, 360 F.2d 514 (D.C. Cir. 1966) (g: anting un- 
Opposed motion by competent defendant to withdraw appeal). 
The reasons given by Judge Owen for denying the 
motion are inadequate. Appellant's "basic request" was 


not for more time to file an appeal, but for the right 


to prosecute his trial appeal pro se. Although rejected 


counsel had submitted the trial appeal brief to this Court 
by the time Judge Owen decided appellant's motion (No 

ber 10, 1975), appellant's motion had been filed since 
September 17, 1975 and it is unfair to penalize him for the 
Ongoing delay. Nor can appellant fairly be blamed for not 


questioning the adequacy of a brief that he had been shown. 


POINT II 
APPELLANT WAS DENIED HIS CONSTITUTIONAL 
RIGHT TO EFFECTIVE ASSISTANCE OF COUNSEL 
ON THE TRIAL APPEAL BECAUSE REJECTED 
COUNSEL FAILED TO CONSULT FULLY WITH 
APPELLANT; REFUSED, WITHOUT APPELLANT'S 
KNOWLEDGE OR CONSENT, TO MAKE A NON- 
FRIVOLOUS CONTENTION THAT APPELLANT 
WANTED MADE ON APPEAL; AND FAILED TO 
INFORM APPELLANT OF THE OUTCOME OF THE 
TRIAL APPEAL 


The District Court's denial of appellant's motion 
resulted in legal representation for appellant on the trial 
appeal that was unwanted, inadequate and ineffective. 

In the first place, appellant's rejected counsel 
failed to consult with and advise appellant regarding the 
appeal, let alone allow appellant to have a significant role 
in the conduct of his own appeal as appellant stated he 
wished to do. Rejected Counsel did not discuss strategy, 
tactics or issues. At their only face-to-face meeting, on 


the date of sentencing, appel’ant told his rejected counsel 


that he wanted to prosecute the appeal pro se, and that he 


merely wanted counsel to comment on his work. Ignoring this 
Statement from appellant, rejected counsel proceeded to brief 
and argue the trial appeal without even consulting his 
client. 

Even after appellant filed his motion to withdraw -- 
in which appellant's wish to proceed pro se was officially 
set forth -- his rejected counsel refused to heed appellant's 


instructions i ounsel press the contention that at trial 


ae: 


the witnesses 
him was violated ise he was not permitted to 
>xamine the government informant. 
Rejected counsel did not show appellant drafts 
of the trial appeal brief, and thereby afforded him no 
Opportunity to comment on the brief. Counsel merely sent 
appellant a copy of the brief he had already filed a month 
earlier with this Court. 
The final indicium of rejected counsel's inatten- 
to his client is his to failure to inform appellant of 
the outcome of the trial appeal had prosecuted for appe]lant. 
These undisputed facts bear witness to ineffective- 
ness of advocacy in the federal courts, a scurce of increasing 
concern recently articulated by the Chief Judge of this Court: 
As courts' tasks have multiplied, so in an 
equal measure the obligation of the trial and 
appellate bars to act as trained and informed 
counsel has increased. Unfortunately, that duty 
is sometimes ignored or rejected, and judges are 
increasingly troubled by the growing number of 
instances of poor legal representation encounterea 


even in our nation's highest courts. 


Kaufman, “Does the Judge Have a Right to Qualified Counsel?" 


61 A.B.A.J. 569 (1975). Chief Judge Kaufman gave an example 


with particular relevance to this case: 


I have found it necessary on feral occasions 
to criticize irresponsible behavio counsel. 
One brief submitted by a lawyer in a habeas 
case this term was so poor that the pris 
had to write and file his own brief in i 


Ss 


Id.; see also United States v. Williams, 411 F.Supp. 854 
(S.D.N.Y¥. 1976) (denying motion to dismiss indictment following 
mistrial caused by incompetent counsel); Burger the Special 


Skiiia of Advocacy," 42 Fordham L. Rev. 227 (1973); Bazelon, 


"The Defective Assistance of counsel," 42 0. Cin. LL. 


(1973). 


The Sixth Amendment speaks of a defendant's right 


to “assistance of counsel," and Powell v. Alabama, 287 U.S. 


45, 65 (1932), defined the right to mean “effective assis- 
tance" of counsel.* 


Demonstrating ineffectiveness of counsel is diffi- 


cult. In United States v. Joyce, F.2d (2d Cir. Sept. 
20, 1976) Dkt. No. 76-1182, Slip Op. at 4, this Court said: 


For over a quarter of a century this court has 
adhered to stringent requirer-nts to establish a 
claim of ineffective assistance of counsel, United 


NN 


Whether or not there is a constitutional right to an 
appeal, see Griffin v. Illinois, 351 U.S. 12, 20-21 
(1956) (Frankfurter, J., concurring), there is no doubt 
that appellate review is wise, see Coppedge v. United 
States, 369 U.S. 438, 455-56 (1962) (Stewart, J., con- 
Curring) ("Justice demands an independent and objective 
assessment of a district judge's appraisal of his own 
conduct of a criminal trial"), and that if the right of 
appeal exists it must meet the constitutional requirements 
of equal protection and due process. Accordingly courts 
have mandated that indigents be Provided necessary inci- 
dents of appeal, including free transcripts, Griffin v. 
Illinois, supra, and free assistance of counsel, Douglas 
v. California, 372 U.S. 353 (1963). 


denied, | 
Henderson, 533 F. 


To justify reversal of a proceeding, the assistance com- 


plained of must have been so ineffective as to "shock the 
conscience of the Court and make the proceeding a farce and a 
mockery of justice," United States v. Wight, supra, 176 F.2d 
at 379, or "so ‘horribly inept' as to amount to ‘a breach of 


his legal duty faithfully to represent his client's interests,'" 


United States ex rel. Scott v. Mancusi, 429 F.2d 104, 109 


(2d Cir. 1970), cert. denied, 402 U.S. 909 (1971).* 

At the same time, however, this Court has said 
that it is "aware that other circuits have relaxed the 
Standards for concluding that ineffective assistance was 
rendered by counsel" and, in United States v. Joyce, F.2d 
___» Supra, Slip Op. at 4, cited those "less rigid standards" 


in rejecting a claim of ineffectiveness of counsel. 


See also United States ex rel. Marcelin v. Mancusi, 462 
F.2d 36, 42 (2d Cir. 1972); United States ex rel. Crispin 
v. Mancusi, 448 F.2d 233, 237 (2d Cir.), cert. denied, 
404 U.S. 967 (1971); United States v. Katz, 425 F.2d 928, 
930-31 (2d Cir. 1970); United States v. Silva, 4198 F.2d 
328, 331-32 (2d Cir. 1969); United States v. Currier, 

405 F.2d 1039, 1042-43 (2d Cir.), cert. denied, 395 U.S. 
914 (1969); United States ex rel. Maselli v. Reincke, 

383 F.2d 129, 132 (2d Cir. 1967); United States ex rel. 
Boucher v. Reincke, 341 F.2d 977, 981-82 (2d Cir. 1965); 
United States v. Horton, 334 F.2d 153, 155 (2d Cir. 1964); 
United States v. Garguilo, 324 F.2d 795, 796-97 (2d Cir. 
1963); United States v. Gonzalez, 321 F.2d 638, 639 (24 
Cic. 29633. 


t also presents additional 
less rigid standards fitting. 

A crucial factor in the pending appeal, distin- 
guishing it from many claims of ineffectiveness of counsel, 
is that appellant made his claim at the outset of the trial 
appeal, not as a result of hindsight. Ordinarily a defendant 
complains about counsel's effectiveness after the conviction. 


A convicted defendant is a dissatisfied 
client, and the very fact of his conviction 
will seem to him proof positive of his counsel's 
incompentence. 


States v. Joyce, F.2d » Supra, Slip Op. at 5, 


quoting United States v. Garguilo, 324 F.2d 795, 797 (2d 
Of So s Ce 


Cir. 1963). In the instant case, however, appellant moved 
to have his trial appeal withdrawn so that he could represent 
himself before the trial appeal was presented or decided, and 


before his conviction was affirmed. By sO moving, appellant 


asked for this Court's help early on. 


The standards for a claim of ineffectiveness of 
counsel should be less rigid when the claim, as here, is 
asserted as the conduct is occurring. Although the "mockery 
of justice" test may still apply to claims that materialize 


Subsequent to an adverse result, a more appropriate rule for 


forego some significant right, regardless of whether or 

not foregoing that significant right changed the outcome 

of the proceeding. The suggested test would put a premium 
On early assertion of the claim and assumes that the court 
conducting the proceeding will be in the best position to 
evaluate the claim initially. On the other hand, if the 
claim is rejected, a reviewing court will be free to decide 
for itself -- without the constraints of a rigid threshold 
level of horror and a Stringent requirement that the outcome 
would have been different -- if a defendant has received 
ineffective assistance of counsel. Such a rule is fair and 
reasonable, imposes no great administrative hardship on the 
judicial process, and does not disturb the rule with respect 


to after-the-fact claims of ineffectiveness of counsel. It 


is a more discriminating way Of analyzing claims of ineffec- 


tiveness of counsel, and reinforces and complements the logic 
behind stringent requirements for such claims as arise as 
afterthoughts. 

Close analysis of the claims pressed on this pending 
appeal show that they meet both the "mockery of justice" test 
as well as the proposed "loss of Significant right" test. The 


claims are not based solely on rejected counsel's ineptitude, 


ut also are grounded in breaches of ethical and professional 
duties. 


Duty to Consult. Appellant's rejected counsel did 


not comply with his duty to confer with his cl: nt as often 
as necessary and to discuss fully potential strategies and 
tactical choices. Appellant's rejected counsel totally 
ignored this duty, owed to indigent and paying clients 


alike. See ABA Standards Relating to the Defense Function 


§8.2 Commentary at p. 290 (Approved Draft 1971). 


In United States ex rel. Maselli v. Reincke, 383 


F.2d 129 (2d Cir. 1967), this Court found denial of effective 
assistance where counsel either failed to move to set aside a 
guilty verdict, or, knowing that an appeal was meritorious 
and that his client had requested an appeal, failed to 
perfect an appeal. The Court pointed out that the fact that 
"counsel here consulted with his client is not ground for 
distinguishing these cases [where counsel's falure to consult 
led to bona fide claims of ineffectiveness of counsel]." 383 
F.2d at 132 n. 3. The Court in Maselli Clearly implied that 
failure to consult a fortiori made the claim Stronger. Maselli 
guoted* with approval from Wainwright v. Simpson, 360 F.2d 
307, 309-310 (5th Cir. 1966): 


However laudable his motive, court appointed 
counsel for Simpson had no authority, without 


* 383 F.24 at 132-133. 


consulting fe) ni h ° hi 
client, deliberately to forego mpson‘s right 
to meve for a new trial or to appeal. When he 
did so, he proved himself ineffective. Mor he 


completely abdicatec his function and deprived 
Simpson of the aid o£ any counsel at a critical 
ae Stage of the criminal proceeding. [footnotes 
omitted] ‘ 


Appellant's right to be consulted is d: finite and recognized 


ng the Hohfeldian model, a correlative duty 


~. 


Oy 


~ 


-- with, emp 


on the part of counsel. See United States ex rel. Randazzo 


v. Folettc. 444 F.2d 625, 629 (2d Cir.), cert. denied, 404 


° -S. 916 (1971); ABA Code of Professional Responsibility EC 


Duty to Advocate. Without consulting appellant, 
without discussing the pros and cons with appellant, and 
without even advising appellant of his choice, rejected 
counsel made no argument based on appellant's right to 
confront his accusers, to cross-examine the government 
inf- mant who played such a vital role in the case against 
him. Appellant had urged his rejected counsel to make such 
e an argument on appeal. 
client differ as to the 


In cases where counsel and 


merits of an appellate argument, one court stated that, 


guidelines are badly needed by counsel as well 
as litigants. The Canons of Professional Ethics 

of the American Bar Association furnish but limited 
practical guides in the twilight zone with which 

we are confronted.** 


s Set out in Appendix C. 


¥o Some of the relevant portions of the Canons are set forth 
in Appendix C. 


a = 


(1968) 
merit). 


s decided a year before 


Court's decisi in Anders v. United States, 


(1967), in which the Supreme Court shed some 


Anders involved an indigent who 
Onviction by a state court, was granted a 
nd appointed counsel, who later wrote a shor 
appellate court saying that he would not file 
he believed there was no merit to the appeal. The sg » court 
brief in his own 
, but refused to appoint another lawyer for him. 


Ultimately the Supreme Court held this procedure was un- 


constitutional. 


The Surceme Court in Anders said: 


His role as advocate requires that he support 
his client's appeal to the best of his ability. 
Of course, if counsel finds his case to be 
wholly frivolous, after a conscientious exam- 
ination of it, he should so advise the court 
and request permission to withdraw. That re- 
guest must, however, be accompanied by a brief 
referring to anything in the record that might 
arguably support the appeal. 


- « « The no-merit letter and the pro- 
cedure it triggers do not reach that dignity. 
Counsel should, and can with honor and without 
conflict, be of more assistance to his client 
and to the court. 386 U.S. at 744. 


-30- 


with meaningft assistance. Moreover, 
The constitutional requirement of substantial 
equality and fair prccess can only be attained 
where counsel acts in the role of an active 
advocate in behalf of his client, as opposed 
to that of amicus curiae. Id. 


Anders means that assigned counsel must represent his client 
effectively and 
manner Although Anders may not 
issue raised on this appeal, it surely tic ates some of 
important relevant values and indicates that those 
pending appeal. 
issue elther. 


ex rel. Johnson v. Vincent -20 1309 (2d 


), cert. denied, 420 U.S. 994 this Court did 
not reach the merits of a constitutional claim of ineffective 
assistance of counsel where appellate counsel failed to raise 
a questionable point of state law. This Court “note[d] in 
passing that we would have difficulty, on the record before 
us, in upholding the determination of the district court that” 


counsel's failure met the standards for ineffective assistance 


of counsel. Id. at 1312 n. 7. But the instant case differs 


in several respects from Johnson. Mere failure to raise a 


questionable point, without more, is one thing; failure to 


raise such a point without consulting appellant when counsel 


ticular question 


First Circuit 


appointment 


" } 
tnat 


counsel are simply formal agents to conduct 

their case in accordance with decisions made 

by the defendants. ... A defendant is 

‘ offer advice to his appellate counsel, 
Cc 


Or may not act upon it as he, in his 
may decide. . I may make written 
Ons to counsel, bu sel is under 

to accept then, eV >xplain, 

he wishes to, why |} 2S 451 F.2d 


The First Circuit did not cite any 

tion, nor did it analyze how A) : rationale. 
Moreover, unlike the instant appeal, O jid not involve a 
Situation where the defendant requested to conduct the appeal 
himself; in such a situation the First Circuit acknowledged an 
appellant's right to represent himself. Id. 


The Seventh Circuit, in Nickols v. Gagnon, 454 


F.2d 467 (7th Cir. 1971), upheld the validity of a letter 


t court opinion reveals that counsel in Johnson 
consulted with his client. 370 F.Supp. 379, 
1974). 


lathe’ 7 ur 
UuNnsSel wh 


record 


Ould not 


behalf of a 


ggravated, and 
other 2s and factors De considered. 
Judge Christensen's opinion 
Still stands as the 
hority directly on point: 


Except under extraordinary circumstances 
[counsel's duty to present to a court the con- 
tentions of clients that are relevant and not 
patently frivolous] cannot be discharged by the 
abandonment of these contentions where the client 
has the right to have them appropriately adjudi- 
cated by a court. If a claim is patently frivo- 
lous it should not be submitted for adjudication, 
but being before the court it Ordinarily harmonizes 
with our adversary System for that determination 
to be made by the court rather thar by counsel, 
especially ii: case of assigned counsel acting 
without the consent of his client. 


This Court has also had occasion to interpret Anders, 

but not in the particular setting presented in the pending 
appeal, See, €.g., United States v. Fisher, 442 F.24 1018 (2d 
Cir. 1971); United Stace: Vv. Camodeo, 383 F.2d 770 (2d Cir. 


1967). 


This does not mean that counsel, whether 
representing an indigent or a person of means, 
may present arguments or maintain positions as 
his own which are dishonorable or devoid of 
merits. Candor and frankness toward the court 
are to be expected and esteemed. But neither is 
it the province of counsel to substitute his 
opinions as to the merits of his -lient's cause 
for a judicial determination.... Nor is it 
permissible in granting the right to counsel to 
deny an i:digent the right to any judicial de- 
termination at all. . Counsel has the duty, unless 
the contentions of his client are clearly frivo- 
lous, to present them to the court fairly for 
whatever merit they may possess and in the 
manner best calculated to obtain for them a 
hearing and consideration by the court which 
has the ultimate responsibility of deciding 
their merit. 


Gallegos v. Turner, supra, 256 F.Supp. at 675-6 n.5. 
Rejected counsel's dereliction here was exacerbated 
by hig complete failure to consult with appellant out the 


choice not to make the confrontation argument. See United 


States ex rel. Maselli v. Reincke, Supra, 383 F.2d at 132-133; 


Wainwright v. Simpson, supra, 360 F.2d at 309-310. 

Consultation and discussion with the client are 
vital. Assigned counsel should not too quickly come to the 
conclusion that a contention is frivolous. ABA Standards 
Relating to Criminal Appeals §3.2 Commentary at p.76 (Approved 
Draft 1970). Nor should assigned appellate counsel reject an 
argument as frivolous simply because it does not comport with 
existing doctrine... There may be a basis for arguing for chase 


in the law. See id. As Judge Christensen stated in Gallegos, 


Supra, 256 F.Supp. at 676 n.5: 


If all views ultimately upheld by the courts 
had to have been initially approved as their own 
by all counsel exposed to them in earlier stages 
of the case, many vital constitutional principles 
now taken for granted would never have been con- 
sidered by appellate courts in the first instance, 
and particularly wouid not have been considered 
or ruled upon favorably by the Supreme Court. 


See also Anders v. California, 386 U.S. 738 (1967); Suggs 


v. United States, 391 F.2d 971 (D.C. Cir. 1966); Harders v. 


California, 373 F.2d 839 (9th Cir. 1967); Johnson v. United 
States, 360 F.2d 844, 847 (D.C. Cir. 1966) (Burger, J., 
concurring); Leventhal, "What the Court Expects of the Federal 
Lawyer," 27 Fed. B.J. 1 (1967). 

There are, moreover, several devices whereby counsel 
can advance the client's contentions without compromising his 
professional ethics if he disagrees with those contentions. 
Counsel can treat the point briefly and not press it on oral 


argument. See ABA Standards Relating to Criminal Appeals §3.2 
pee ABA standards — + ai_ Appeais 


Commentary at p.79 (1970). Counsel may also present the grounds 
without endorsing them but at the same time without disparaging 
them, id., or admit that he can find no supporting authority. 


Gallegos, supra, 256 F.Supp. at 679 n.6.* 


It sustains rather than derogates against our 
profession if counsel presents the contentions of 
his client as such, even though he does not person- 
ally underwrite then as his own. It may not be 
according an indigent defendant his right to coun- 
sel or the equal protection o” the laws to tell 
counsel generally as we d> in the Canons of Pro- 
fessional Ethics, that it is improper to express 

(Footnote Continued) 


And ° 
case, aithough e 


prejudice the client's interests. 


386 U.S. 738 (1967). 
In view of these alternatives, Judge Christenson 


concluded that 

+ + + am advocate should present the con- 
tentions of his client in their best possible 
light as his client's contentions if he is not 
in a position to present them as his Own, Ppar- 
ticularly when these contentions are the only 
matters before the court. I do not believe that 
there necessarily must be a conflict between 
honorable representation and conviction on the 
part of counsel that ultimately the representa- 
tion may not be successful. I believe within 
the guidelines indicated above, an attorney's 
duties to his client and the court both may be 
properly performed. If they cannot be, we must 
drastically revise our commitment to the adversary 
System of justice and to due process itself, as 
these have been understood up to this time. 


Gallegos, Supra, 256 F.Supp. at 677 n.6. 


Assigned counsel must not confuse his role with 


that of a judge or an amicus. Anders v. California, 386 
pomenk bb. Senate eee ee ee Re 


U.S. 738, 744 (1967). Assigned counsel is, under our system 
of justice, an advocate, and just as, "In our adversary 
(Footnote Continued) 


in argument a personal Opinion concerning a defen- 
dant's guilt or innocence, and yet to expect courisel 
to deny his client access to the independent judg- 
ment of the court by reason of counsel's Own ex- 
pressed belief that his client's contention does not 
possess sufficient merit to justify hearing. Within 
the requirements of self respect, honor and fairness, 
there is place for every shade and type of advocacy, 
and in no sense must it amount to a confessional. 


Gallegos, Supra, 256 F. Supp. at 679 n. 6. 
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System, it is enough for judges uG enni 7. United 


States, 384 U.S. 855, 874-75 is enough for 
advocates to advocate.* 

In light of "the basic principles of fairness 
in respect to both our adversary and judicial systems,"** 
appellant's rejected counsel's failure, without appellant's 
prior knowledge or permission, to assert appellant's con- 
frontation argument constitutes a "mockery of justice" and 
amounts to “a breach of his legal duty faithfully to repre- 
sent his client's interests"; and certainly satisfies any 


less stringent standards. 


The problem and tension are old, as the following 
exchange between Boswell and Johnson demonstrates: 


Boswell]: "But what do you think of supporting a 
cause which you know to be bad?" 


Johnson: "Sir. you do not know it to be good or bad 
till the judge determines it. You are to 
“tate facts clearly; so that your thinking, 
Or what you call knowing, a cause to be 
bad must be from reasoning, must be from 
Supposing your arguments to be weak and 
inconclusive. But, sir, that is not enough. 
An argument which does not convince yourself 
may convince the judge to whom you urge 
it; and if it does convince him, why then, 
Sir, you are wrong and he is right. It 
is his business to judge; and you are not 
to be confident in your opinion that a cause 
is bad, but to say all you can for your 
client, and then hear the judge's opinion." 


Quoted in Rifkind, "The Lawyer's Role and Responsibility 
in Modern Society," 30 The Record 534, 538 (1975). 


Gallegos, supra, 256 F.Supp. at 678. 


Duty to Notify. Rejected counsel's failure to 


notify appellant of the outcome of the appeal is inexpli- 
cable and totally unjustifiable. It violates §3.8 of the 


unction (Approved Draft 


The lawyer has a duty to keep his client 
informed of the developments in the case and the 
progress of preparing the defense. 
Similarly, EC 9-2 of the ABA Code of Professional Responsi- 
bility provides: 

In order to avoid misunderstandings and hence 

to maintain confidence, a lawyer should fully 

and promptly inform his client of material 

developments in the matters being handled for 

the client. 
A failure to inform a client of the results of his appeal is 
a great violation of an attorney's duty to his client. 

* * * 


Appellant was deprived of various rights because of 


his rejected counsel's derelictions. "Fundamental fairness," 


said this Court in United States ex rel. Maselli v. Reincke, 


supra, 383 F.2d at 134, “requires that [an appellant] he 
granted the rights that were lost to him through no fault of 
his own." See also Mosher v. LaVallee, 491 F.2d 1346 (2d 
Cir.), cert. denied, 416 U.S. 906 (1974) (effective assistance 
of counsel denied where guilty plea resulted from counsel's 


objective error). 


POINT ITI 


THE INADEQUATE LEGAL REPRESENTATION GIVEN 
THIS INDIGENT APPELLANT ON THE TRIAL APPEAL 
UNLAWFULLY DISCRIMINATED AGAINST HIM ON THE 
BASIS OF WEALTH, THEREBY DENYING HIM EQUAL 
PROTECTION AND DUE PROCESS OF LAW 


The equal protection component in the Due Process 
Clause of the Fifth Amendment “prohibit[s] the United States 
from invidiously discriminating between individuals or groups. 


Bolling v. Sharpe, 347 U.S. 497 (1954)." Washington v. Davis, 
potting v. snharpe wasningto! - Vavis 


96 S.Ct. 2040, 2047 (U.S. June 7, 1976). To reject the claim 
of appellant here, in the words of this Court in Maselli (383 
Puzo ‘at 134}; 


would result in invidious discrimination against 
indigent defendants. As "there can be no equal 
justice where the kind of an appeal a man enjoys 
"depends on the amount of money he has'", Douglas 
v. California, 372 U.S. 353, 355, (1963), quoting 
from Griffin v. Illinois, 351 U.S. 12, 19 (1956), 
we must seek to “assure penniless defendants the 
same rights and opportunities on appeal--as nearly 
as is practicable--as are enjoyed by those persons 
who are in @ similar situation but who are able 

to afford the retention of private counsel." 
Anders v. California, 386 U.S. 738, 745 (1967). 


Here, as in Maselli, the loss of appellate rights 


was occasioned by appellant's indigency which caused his 
representation by rejected counsel, not of his own choosing, 
who was totally ine*‘ective. Had he been financially able to 
employ private counsel on appeal, appeilant would have been 


consulted about tactics, would have had his wishes considered, 


have been informed of 


Indigent defendants are entitled to the same rights 


fective assistance of counsel as wealthy defendants. 
373 .S. 420 (1963); United 


F.2d 598 (2d Cir. 1961).* 


See also Gallegos, Supra, 256 F.Supp. at 675 n.5, where 
Judge Christensen pointed out: 


Attorneys appointed to represent those 
who by reason of their financial condition are 
unable to employ counsel are held to substantially 
the same obligations toward their clients as 
employed counsel. And a "public defender" gen- 
erally is under the same obligation of defending 
an accused as an employed attorney.... If placed 
in an essentially different position, the appoint- 
ment of counsel to “help” a financially incompe- 
tent accused might be a detriment rather than an 
aid and thus only accentuate an invidious discrimi- 
nation by reason of financial condition. 


POINT IV 
THIS COURT'S PRIOR AFFIRMANCE OF APPELLANT'S 
CONVICTION DOES NOT MOOT THIS APPEAL BECAUSE 
APPELLANT WAS PREJUDICED BY THE DENIAL OF HIS 
CONSTITUTIONAL RIGHTS ON THE TRIAL APPEAL 


The prejudice suffered by appellant as a result 
of the denial of his constitutional rights of self- 
representation and effective assistance of counsel on the 


trial appeal survives this Court's prior affirmance of 


appellant's conviction. 


With respect to denial of appellant's right of 
self-representation, this Court ruled in Plattner, supra, 
330 F.2d at 273, that such a denial in a trial setting 
requires automatic remand without further inquiry. As 
Judge Medina said in Plattner: 


Moreover, we hold that the right to act pro 
se as above stated is a right arising out of 
the Federal Constitution and not the mere 
product of legislation or judicial decision. 
Thus we would be required to remand the case, 
even if no prejudice tc Plattner were shown 
to have resulted from the refusal to permit 
him to act pro se. Id. 


This Court's prior affirmance does not, given the remand 


rule of Plattner, render this pending appeal moot.* 


Plattner is in accord with the decision in Chapman v. 
California, 386 U.S. 18, 23 (1967), that certain constitu- 
tional rights are "so basic to a fair trial that their 
infraction can never be treated as harmless error." 


rule applies to denial of appellant's 
to effective assistance of counsel 

the harm amounts to a denial of fundamental fairness. In 
United States ex rel. Haynes v. McKendrick, 481 F.2d 152, 
161 n. 13 (2d Cir. 1973), this Court quoted its previous 
pronouncement in Maselli, supra, 383 F.2d at 133 n. 4, that: 

where the constitutional error is a denial 

of fundamental fairness, and threatens tue 

integrity of the fact evaluation and guilt 

adjudication process itself, there is by 

definition obvious prejudice. 
The Haynes-Maselli rule controls here because of the totality 
of circumstances surrounding the ineffective assistance 
rendered to appellant by rejected counsel. 

Rejected counsel's conduct deprived this Court of 
the benefit of argument -- which appellant wanted made -- 
on the issue of whether appellant had a constitutional right 
under the Sixth Amendment to confront and cross-examine the 
government informant who aided the prosecution. Although 
the rights of confrontation and cross-examination may not 
be co-extensive,* the Confrontation Clause does guarantee 


the right to "full and effective" cross-examination of 


available witnesses. Dutton v. Evans, 400 U.S. 74 (1970); 


California v. Green, 399 U.S. 149 (1970); Barber v. Page, 


390 U.S. 719 (1968); Smith v. Illinois, 390 U.S. 129 (1968); 
Pointer v. Texas, 380 U.S. 400 (1965). For cross-examination 


Dutton v. Evans, 400 U.S. 74 (1970); California v. Green, 
399 U.S. 149 (1970). 


nor-frivolous and more fuliy developed argument 
these lines could and should have been presented to this 
This Court's decision rejecting the argument that ap- 
pellant was entitled to know the identity of the informant (5 
the confrontation issue, 


that point was limited 


for an arrest, 


informed the relevant constitucional arguments 


constitutional arguments need 
should have an opportu- 
appeal. 
Another item of palpable prejudice flows from rejected 
counsel's failure to notify appellant of the outcome of the 
Appellant was time-barred from seeking Supreme 
Court review of this Court's prior decision solely because of 
rejected counsel's neglect. Rule 22(2) of the Rules of the 
Supreme Court requires a petition for certiorari in a case such 


as this to be filed within 30 days of this Court's decision. 


Finally this Court cannot blink reality and ignore 


the fact that appellant remains imprisoned as a result of this 
Court's prior decision. 


The pending appeal is not moot. 
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POINT V 


THIS COURT HAS THE POWER TO VACATE ITS PRIOR 
AFFIRMANCE OF APPELLANT'S CONVICTION SHOULD 
OR TO SET THIS CASE DOWN FOR REHEARING 


It is undisputed that appellant, through no fault 
of his own, was not notified of this Ccurt's decision on his 
trial appeal (decided May 5, 1976) until September 9, 1976. 
Rejected counsel simply failed to inform appellant. 


It is similarly undisputed that appellant's rejected 
counsel failed to present an important and non-frivolous con- 
tention that appellant wanted presented to this Court. 

In these circumstances this Court's prior affirmance 
of appellant's conviction should be vacated and a new appeal 
allowed. 

Alternatively, is case should be set down for 


rehearing pursuant to Rule 40(a) of the Federal Rules of 


Appellate Procedure.* 


In Braniff Airways, anes &; Curtiss-Wright Corp., 


424 F.2d 427, 429 (2nd Cir.), cert. denied, 400 U.S. 829 
(1970), this Court allowed a petition for rehearing several 
months after its decision because of an intervening state de- 


cision, saying: 


"A petition for rehearing may be filed with 14 days 
afcer entry of judgment unless the time is shortened 


or enlarged by order" (emphasis added). 


ave the power 
rehearing, 
dify an erroneous 
rehearing may 
v. Certain 
1969) (deleting 
iree months after original 
decisi National Comics v. Fawcett, 
198 F.2 1952) (court of appeals 
may change an odj mandate of prior term). 
Accord, United § - 63.04 Acres of Land, 
257 F.2d 68, sir. 1958). 
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lied to the facts in 


and reargument limited, 


not raised on the tri: 


Conclusion 


For the reasons given, th Court should vacate 
affirmance of é conviction and allow 
Alternativ y, this Court should order that this 
down for reargument and rebriefing limited to 
not raised on the first appeal. 
New York, New Yor 
October 26, 1976 
Respectfully submitted, 
DANIEL J. KORNSTEIN 
BAER & McGOLDRICK 
Attorneys for Defendant-Appellant 
460 Park Avenue 


New York, New York 10022 
(212) 758-0404 
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APPENDIX C 


Canon 7 of the ABA Code of Professional Responsi- 
bility provides that: "A lawyer should represent a client 
zealously within the bounds of the law." Some of the Ethical 
Considerations regarding Canon 7 include: 


EC7-1 The duty of a lawyer, both to his client and to the 
legal system, is to represent his client zealously within 
the bounds of the law, which includes Disciplinary Rules and 
enforceable professional regulations. The professional re- 
sponsibility of a lawyer derives from his membership in a 
orofession which has the duty of assisting members of the 
public to secure and protect available legal rights and poene- 
fits. In our government of laws and not of men, each member 
of our society is entitled to have his conduct judged and 
regulated in accordance with the law; to seek any lawful 
objective through legally permissible means; and to present 
for adjudication any lawful claim, issue, or defense. 


EC7-2 The bounds of the law in a given case are often diffi- 


cult to ascertain. The language of legislative enactments and 
judicial opinions may be uncertain as applied to varyina 
factual situations. The limits and specific meaning of ap- 
parently relevant law may be made doubtful by chaaging or 
develcping constitutional interpretations, inadequately ex- 
pressed statutes or judicial opinions, and changing public or 
judicial attitudes. Certainty of law ranges from well-settled 
rules through areas of conflicting authority to areas without 
precedent. 


EC7-3 Where thé bounds of law are uncertain, the action 

of a lawyer may depend on whether he is serving as advocate 

Or adviser, but the two roles are essentially different. In 
asserting a position on behalf of his client, an advocate 

for the most part deals with past conduct and must take the 
facts as he finds them. By contrast, a lawyer serving as 
adviser primarily assists his client in determining the course 
of future conduct and relationships. While serving as advocate, 
a lawyer should resolve in favor of his client doubts as to the 
bounds of the law. In serving a client as adviser, a lawyer in 
appropriate circumstances should give his professional opinion 
as to what the ultimate decisions of the courts would likely 

be as to the applicable law. 


Duty of the Lawyer to a Client 


EC7-4 The advocate may urge any permissible construction of 
the law favorable to his client, without regard to his profes- 
Sional opinion as to the likelihood that the construction will 
ultimately prevail. His conduct is within the bounds of the 
law, and therefore permissible, if the position taken is 
Supported by the law or is supportable by a good faith argument 
for an extension, modification, or reversal of the law. 
However, a lawyer is not justified in asserting a position in 
litigation that is frivolous. 


EC7-7 In certain areas of legal representation not affecting 
the merits of the cause or substantially prejudicing the rights 
of a client, a lawyer is entitled to make decisions of his own. 
But otherwise the authority to make decisions is exclusively 
that of the client and, if made within the framework of the 
law, such decisions are binding on his lawyer. As typical 
examples in civil cases, it is for the client to decide whether 
he will accepc a settlement offer or whether he will waive his 
right to plead an affirmative defense. A defense lawyer in a 
criminal case has the duty to advise his client fully on 
whether a particular plea to a charge appears to be desirable 
and as to the prospects of success on appeal, but it is for 

the client to decide what plea should be entered and whether 

an appeal should be taken. 


EC7-9 In the exercise of his professional judgment on those 
decisions which are for his determination in the handling of a 
legal matter, a lawyer should always act in a manner consistent 
with the best intcrests of his client. However, when an action 
in the best interest of his client seems to him to be unjust, 
he may ask his client for permission to forego such action. 


Duty of the Lawyer to the Adversary System of Justice 


EC7-19 Our legal system provides for the adjudication of 
disputes governed by the rules of substantive, evidentiary, 
and procedural law. An adversary presentation counters the 
natural human tendency to judge too swiftly in terms of the 
familiar that which is not yet fully known; the advocate, by 
his zealous preparation and presentation of facts and law, 
enables the tribunal to come to the hearing with an open and 
neutral mind and to render impartial judgments. The duty of a 
lawyer to his client and his duty to the legal system are the 
Same; to represent his client zealously within the bounds of 
the law. 


